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Parties are represented. 

This Misc. (J) case arises out of petition No. 1584 filed by the 

petitioner/plaintiff under Order 39 Rule 1 and 2 read with section 

151 of CPC praying for injunction.  

 

Case of the Plaintiff/petitioner is that, the petitioner is the peaceful 

possessor and title holder of a plot of land measuring 10Ls. covered 

by dag No.356 of patta No.154 situated at Sapotgram Pt-I under 

Bogribari revenue circle (hereinafter referred to be as suit land) 

along with his brothers namely Sudhir Ch. Mandal, Sukumar Mandal, 

Munindra Mandal, Sunil Mandal and Pradip Mandal. The petitioner 

and his brothers acquired the said land on the basis of gift deed 

No.3452 dtd.10.12.2007 executed by one Ramesh Ch. Mandal. After 

execution of the gift deed, the petitioner possessed the suit land by 

constructing a room for business purpose. On 1.7.2013 the Opp. 

Party approached the petitioner to use the room for establishing a 

medical shop on rent. Accordingly both the parties executed a rent 

agreement in presence of witnesses. As per the agreement, Opp. 

Party was liable to pay an amount of Rs.800/- as rent of the said 

room. Accordingly Opp. Party paid the rent till October 2015. From 

the month of November 2015, Opp. Party failed to pay the monthly 

rent along with the electricity bill to the petitioner and in spite of 

several request, Opp. Party did not clear the rent. The petitioner 

along with prof. Opp. Party No.1 went to the rented room to ask the 

Opp. Party to pay the rent but the Opp. Party had threatened them 

with dire consequences. On 30.6.2016 the petitioner called upon a 

meeting to solve the dispute with the Opp. Party but the Opp. Party 

did not pay any heed. It is further stated that due to non-payment 

of the electricity bill, the electricity connection in the rented house 

was disconnected by the ASEB on 2.7.2016. Finding no other 

alternative the petitioner sent a pleader’s notice dtd.12.8.2016 to 

the Opp. Party asking him to vacate the rented house within 

7(seven) days. On 24.8.2016 the Opp. Party sent reply on the notice 

through engaged counsel denying the execution of land agreement. 

It is further stated that Opp. Party is a defaulter due to non-payment 

of monthly rent and hence Opp. Party does not have any right to 

occupy the rented house. Hence the petitioner has prayed for 



injunction restraining the Opp. Party from making any modification 

in the rented room and from carrying out any construction.  

 

The OP has submitted the W.O. stating that land wherein the 

medical shop is situated, does not have any annexes with the suit 

land. Opp. Party is neither a tenant under petitioner nor a defaulter. 

It is further stated that the petitioner does not have any right, title 

and interest over the medical shop and hence Opp. Party has prayed 

to dismiss the case.    

 

Heard the learned counsel for the petitioner and perused the case 

record. The learned counsel for the OP did not appear for hearing.  

 

It is settled proposition of law that, in order to decide the prayer 

U/O 39 Rule 1 and 2, three essential ingredients must be looked 

into. Those are as follows: 

1. Prima facie case. 

2. Balance of convenience  

3. Irreparable loss and injury.  

Now keeping in mind the above settled provision of law and 

considering the materials on record, let me try to decide the instant 

case. 

Prima facie case: In the instant case, the petitioner has prayed for 

injunction order restraining the Opp. Party from making any 

modification in the rented room and from carrying out any 

construction. However the petitioner in the petition has not uttered 

a single word as to any step taken by the Opp. Party for construction 

or modification in the suit premises. From the petition submitted by 

the petitioner, it appears that no occurrence had taken place in 

respect of suit premise for which Opp. Party is required to be 

restrained.  

Further there is also no materials on record to prima-facie show that 

Opp. Parties are trying to make any modification, construction of 

suit premise. Thus I am of the considered opinion that the petitioner 

has failed to show prima-facie case for granting injunction as prayed 

for. 

 

Balance of convenience: In the instant case, from the pleadings 

of both the parties, it appears that Opp. Party is presently possessing 

the suit premise. Petitioner has claimed that Opp. Party is defaulter 

and on the other hand Opp. Party has claimed that he is not a tenant 

under petitioner. Thus the fact of landlord-tenant relationship 

between both the parties is a fact to be considered at the end of 

trial only on the basis of evidence adduced by both the parties. In 

such situation, granting of injunction would cause more 

inconvenient to the Opp. Party than the petitioner, as admittedly the 

Opp. Party is running a medical shop in the suit premise. Thus I am  



 

 

 

 

 

of the considered opinion that balance of convenience in not in 

favour of granting injunction.    

 

Irreparable loss and injury: It is claimed that if the injunction is 

refused, the petitioner will suffer irreparable loss and injury but 

considering the materials on record, it appears that if the injunction 

is refused, the petitioner may suffer monetary loss only due to non-

payment of rent, which cannot be considered as irreparable loss. 

Thus I am of the considered opinion that petitioner will not suffer 

any irreparable loss and injury if the petition is not allowed.  

In view of the above, the petition No.1584 is rejected.  

Accordingly instant case is disposed of on contest.   

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


